Employers Must Toe Info Line
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When you are involved in an employment dispute, either as the employer or the
employee, it is important to go back to your employment agreement. Be it an
enterprise agreement or other contractual instrument, a problem we see day to day is
that clients often come to us without the relevant source documents. These
documents are the first thing we would want to look at in many circumstances of a
disagreement between a worker and their boss.

Particularly in this electronic age, documents have often been saved to email and
accidentally deleted, or alternatively put in a “very safe place” at home. In that case
the next step is to obtain the relevant documents from the employer - a step that is
sometimes resisted.

It is important that employers understand their duties pursuant to the Fair Work Act in
this regard. In particular, section 535 of the Act requires an employer to keep
employee records for seven years as prescribed by the Fair Work Regulations. The
regulations in chapter three, division three, go on to describe the documents the
employer must hold for that seven years. Content that must be retained in the relevant
documents includes the employer’'s name, employee’s name, whether employment is
full-time or part-time, permanent, temporary or casual and when the employment
started. Further, if the employment started after January 1, 2010, they must also
provide the employer’'s ABN.

In addition to keeping the records, the employer must make them available to the
employee when requested. Failure to do so gives rise to the employee’s right to make
an application for those records be provided, and potential contraventions of the civil
remedy provisions of the Fair Work Act.

Basically, the best approach is to ensure that as the employer you hold onto records
of the employee, and make them available to the employee upon request.

Elspeth Ledwy is a Senior Associate at Kelly Legal and can be contacted on
elspeth.ledwy@kellylegal.com.au or at www.kellylegal.com.au

Elspeth’s articles can be accessed on the Daily Mercury website at
http://www.dailymercury.com.au/topic/elspeth-ledwy/ or you can find
Elspeth’s column “Mind Your Own Business” in the Daily Mercury
newspaper each Wednesday.
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Disclaimer:

The contents of this
publication are not intended
as professional legal advice.
You should obtain
independent legal advice
before relying or acting on
any statements,
recommendations or opinions
contained in this publication.
Kelly Legal Pty Ltd cannot
accept any liability or loss
occurring as a result of
anyone acting in reliance on
any material contained in this
publication.
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