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In the past two weeks there has been a review of defences available to bullying 
claims. Needless to say, various cases have allowed for a further explanation of 
what does and does not amount to a defence, and further expand what the 
legislation has to say on the matter. 

The two limbs that must be considered in mounting a defence are the conduct 
involved in the “management action” and whether that conduct was reasonable. 

What shall amount to management action may ultimately depend on the contract 
of employment, the circumstances of the dispute and the general nature of the 
organisation.  

Similarly, the definition of “reasonable” may also be ambiguous. Having said this, 
the court is not closed minded to the frustration felt by employers when they are 
trying to meet targets or achieve goals for their clientele - particularly if those 
goals are not respected by an employee.  

For example, in the 2014 case of Applicant v General Manager and Company C, 
the Fair Work Commission rule that forceful words and body language directed 
toward another employee were not necessarily unreasonable. In particular, the 
court acknowledged commercial pressures and how they could impact on 
managers’ emotions and ultimately lead to tense communications.  

While of course this acknowledgement does not open the floodgates and permit 
employers and managers to treat their employees like second-rate citizens, it 
certainly does show an appreciation of the human factor in workplaces and 
acknowledges that the perception of one’s conduct does not always amount to 
true intention. 

Elspeth Ledwy is a Senior Associate at Kelly Legal and can be contacted at 
elspeth.ledwy@kellylegal.com.au or at www.kellylegal.com.au 

Elspeth’s articles can be accessed on the Daily Mercury website 
at http://www.dailymercury.com.au/topic/elspeth-ledwy/ or you 
can find Elspeth’s column “Mind Your Own Business” in the Daily 
Mercury newspaper each Wednesday. 

Mackay Office 
Level 2 
65 Sydney Street 
PO Box 1035 
Mackay Q 4740 
p  0749 110 500 
f  07 49 110 599 

Brisbane Office 
Level 5 
NSW Chambers 
33 Queen Street 
PO Box 13531 
George Street 
Brisbane Q 4003 
p  07 3179 2700 
f  07 3179 2799 

@KellyLegalQld 
KellyLegalQld 
Kelly-legal 

mail@kellylegal.com.au 
www.kellylegal.com.au 
 

Disclaimer: 
The contents of this 
publication are not intended 
as professional legal advice. 
You should obtain 
independent legal advice 
before relying or acting on 
any statements, 
recommendations or opinions 
contained in this publication. 
Kelly Legal Pty Ltd cannot 
accept any liability or loss 
occurring as a result of 
anyone acting in reliance on 
any material contained in this 
publication. 
 
© 2016 Kelly Legal Pty Ltd 

 
 
Kelly Legal Pty Ltd ABN 15 125 481 361 
Individual liability limited by a scheme approved under professional standards legislation 

http://www.kellylegal.com.au/

