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Recent significant trends in the Australian agricultural industry include an increase in 
organic farming and the commercialisation of genetically modified (“GM”) crops - 
trends often portrayed as being polar opposites.   

The potential conflict between organic farming and GM crops was central to the 
Western Australia case of Marsh v Baxter [2014] WASC 187. Touted by some as a 
“test case” in the use of GM crops, the case received both national and international 
attention. 

The plaintiff, Stephen Marsh, grew organic wheat on his property, “Eagle Rest”. Mr 
Marsh had obtained organic certification from the National Association of Sustainable 
Agriculture (Australia) Limited (“NASAA”) in 2006. 

The defendant, Michael Baxter, was the owner of the neighbouring farm, “Sevenoaks”, 
and was trialing GM canola. 

In late 2010, Mr Baxter harvested the GM canola by swathing, a process of cutting the 
crop and placing it in windrows for drying. Strong winds carried GM canola seeds from 
Sevenoaks onto Eagle Rest, causing 70% of Eagle Rest to be decertified by NASAA. 

Mr Marsh’s claim to the Supreme Court of Western Australia was for Mr Baxter to pay 
damages in the amount of $85,000.00 and for an injunction restraining Mr Baxter from 
growing GM canola near Eagle Rest in the future. Both claims were rejected. 

The Supreme Court of Western Australia found that there had been no unreasonable 
interference by Mr Baxter in Mr Marsh’s use and enjoyment of Eagle Rest and that Mr 
Baxter had not acted negligently in either growing or swathing the GM canola.   

It was determined by the Court that the GM canola had not caused any physical 
damage to Eagle Rest. The only loss sustained (if Mr Baxter had indeed breached the 
duty of care owed to Mr Marsh) was economic loss arising from the decertification of 
part of Eagle Rest, which the Supreme Court of Western Australia concluded was 
insufficient in the circumstances. 

Mr Marsh has appealed the decision of the Supreme Court of Western Australia, and 
the matter is currently before the Court of Appeal. The decision of the Court of Appeal 
is expected in the near future and is likely to be the subject of significant commentary 
both within the agricultural industry and the community more generally. 

Jane is a Senior Associate and head of the Rural Law Team at Kelly Legal, and has a 
weekly column in the Rural Weekly dealing with agricultural and rural law. Jane can be 
contacted on 07 4911 0509 or jane.young@kellylegal.com.au 

 

Mackay Office 
Level 2 
65 Sydney Street 
PO Box 1035 
Mackay Q 4740 
p  0749 110 500 
f  07 49 110 599 

Brisbane Office 
Level 5 
NSW Chambers 
33 Queen Street 
PO Box 13531 
George Street 
Brisbane Q 4003 
p  07 3179 2700 
f  07 3179 2799 

@KellyLegalQld 
KellyLegalQld 
Kelly-legal 

mail@kellylegal.com.au 
www.kellylegal.com.au 
 

Disclaimer: 
The contents of this 
publication are not intended 
as professional legal advice. 
You should obtain 
independent legal advice 
before relying or acting on 
any statements, 
recommendations or opinions 
contained in this publication. 
Kelly Legal Pty Ltd cannot 
accept any liability or loss 
occurring as a result of 
anyone acting in reliance on 
any material contained in this 
publication. 
 
© 2014 Kelly Legal Pty Ltd 

 
 
Kelly Legal Pty Ltd ABN 15 125 481 361 
Individual liability limited by a scheme approved under professional standards legislation 


