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GRANTS OF PROBATE

What is a grant of probate?

Basically, a grant of probate is a certificate from the Supreme Court of Queensland that
a particular will of a deceased person is the one that is legally valid. It is an order that
no other will made by that person is to be applied in the administration of the estate
and is proof that the person(s) named in the will as executor(s) is/are legally entitled to
deal with the property and other assets of the deceased.

Why obtain a grant of probate?

Usually the reason a grant of probate is required is that a bank, insurance company or
superannuation fund will not release moneys held on behalf of the deceased except to a
person who has obtained it. This is typically the case where the amount involved is
substantial (e.g. over $10,000.00) but the exact rules as to when probate is required
are set by each bank or other financial institution and there is some variation between
them.

How is a grant of probate obtained?

There are three steps involved in obtaining a grant of probate, namely:

1. A notice must be advertised in the Queensland Law Reporter and a newspaper
circulating daily in the area of the last address of the deceased person. The
purpose of this notice is to allow anyone claiming to have another will giving them
the right to administer the estate to come forward and lodge an objection before
probate is granted.

2. The same notice must also be served on the Public Trustee (in case it holds a
more recent will made by the person who has passed away or thinks it should
administer the estate for some other reason).

3. Once 14 days have passed after the notices are published an application is lodged
in the Supreme Court Registry together with the will and death certificate and an
affidavit by the executor that he/she is the person named in the will. The Court
will usually grant probate a couple of weeks after the application is made.

Is it always necessary to obtain a grant of probate?

No. In some cases probate is not required. This would usually be where the value of the
estate is small or where the only major asset involved is a house or land. As there are
significant costs involved in obtaining probate (approximately $3,000 including
advertising costs, court filing charges and lawyer’s fees) it is generally better to avoid it
where possible. However, if there is any concern over a possible alternative claim to the
right to administer the estate then a grant of probate most definitely should be
obtained.


